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摘   要 
   诉讼标的被称为民事诉讼程序的脊梁，通过对诉讼标的之界定，实为确
认解决民事纷争事实的第一步。同时，此核心要素亦关系到审判对象(客体)
范围的确定，尚涉及诉讼系属后有关诉之客观合并、诉之变更追加及既判力
客观范围等与民事诉讼基本价值密切相关的程序进行与诉讼结果态样，借此
来达成纷争解决的民事诉讼目标。上述民事诉讼程序的运用皆与民事实体法
中私法自治原则的展现有关。换言之，具有权利主体地位的国民，在纷争解
决的程序中当然享有位居程序主体性所衍生的各种程序权利保障，并通过传
统处分权主义与辩论主义的交互运用来界定诉讼标的，以此作为民事裁判对
象的基准。 
  在现代型纷争日益增多的当今社会，传统诉讼标的理论之运用已不能满
足当事人平衡追求实体利益与程序利益的需求。为此，诉讼标的之界定必须
结合当事人程序主体权的观点，重新加以评估及测定，以响应当事人通过国
家公权力，对实体真实发现与纷争解决一次性的基本价值要求。本文依前述
意旨，进行有关诉讼标的理论之进展与程序关联性的探讨，同时对当前台湾
地区立法及司法实践之现况进行分析，希冀在当前日益重视当事人程序权保
障的诉讼法潮流中，重新审视传统诉讼标的理论之价值及可能变革因应的方
向。除引言及结语外，本文共分为五章，分别从不同视角展开对诉讼标的理
论与程序权关联性此一命题的研究。 
  引言阐述选题的目的、意义、研究思路和方法、写作范围与限制及创新
之处。 
  第一章先行论述当前诉讼标的理论之内涵及具体型态，主要通过对传统
诉讼标的理论、新诉讼标的理论二分肢说与一分肢说及诉讼标的相对论的重
新检视，剖析台湾地区《民事诉讼法》的立法结构，就现存诉讼标的型态，
包含诉讼系属范围的确定、诉之客观合并及诉之变更追加进行介绍与比较分
析。同时，针对近年来，在台湾地区学术界所极度重视的程序权保障观点，
分析其如何通过立法条文的解释，大量渗入现行民事诉讼程序的运作方式，
进行分析与探讨。通过对上述基础理论与立法模式的介绍与分析可知，程序
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权保障观点的介入，对当事人基于平衡追求实体利益及程序利益，以求解决
纷争之目的达成，较诸传统仅从民事实体法来确定纷争解决对象范围的方
式，更能切合当事人的实际需求。 
  第二章延续第一章理论介绍及实务操作分析的思路，以当事人程序权保
障为出发点，针对界定诉讼标的范围所必须践行的相关配套程序措施进行分
析。基于程序权保障的观点，集中审理成为台湾地区《民事诉讼法》修正的
主轴，通过集中审理度的实行，让双方当事人透过争点整理程序或争点简化
协议来明确化诉讼标的之范围，如此可避免突袭性裁判的发生。集中审理制
度的相关配套措施，如促进诉讼义务、争点整理后的失权效、放宽诉之变更
追加与避免诉讼延滞、被告防御权的保障等讨论，皆属界定诉讼标的以达纷
争解决一次性之诉讼目的所必须考虑的因素。台湾地区在 2000 年以来对新
修正《民事诉讼法》均未界定诉讼标的之定义，如此使学界所倡导之诉讼标
的相对论能够在现行《民事诉讼法》之架构下，增加其操作的可行性。换言
之，允许原告在权利单位型的诉讼标的(以民事实体法律关系为审判对象)与
纷争单位型诉讼标的(以民事事件的历史纷争事实为审判对象)间，依据处分
权主义的概念，选择其纷争解决范围，同时基于程序主体权的地位，进行相
关的程序选择权，即争点整理、协议程序搭配法院的阐明义务履行，来达成
值得当事人信赖真实的实体法上权利义务归属地位的确定。 
  第三章对传统上以民事实体法作为界定诉讼标的之法理依据，及对广为
台湾地区学界所质疑的诉讼客观合并型态进行检讨(主要针对台湾地区司法
实务界所承认的“重迭合并”与“选择合并”，检讨其在审理程序中所遭遇
的困难及可能的解决方式)。本章同时针对诉讼标的理论的新发展进行分析，
借此引导出与诉讼标的密切相关之既判力客观范围的问题，盖纷争解决一次
性之诉讼目的达成有赖判决效力(既判力)支撑。因此判决的拘束力仍受到诉
讼标的界定范围的影响。 
  第四章延续探讨诉讼标的与既判力可观效力的关系，将探讨之面向再次
加入当事人程序权保障的观点。唯有赋予当事人充分的程序保障(正当法律
程序)，且以此为前提所进行之包含诉讼标的界定、主要事实及间接事实等
争点整理，借以划定法院审判范围的判决结果，方有“既判力”可言。此亦
系目前台湾地区学界所认同避免纷争重复争执的可行方式。此种着重践行程
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序权保障的方式，同时也凸显出传统上诉之客观合并定型化类型所可能产生
促进诉讼突袭及发现真实突袭的缺陷。目前，此种诉讼程序运作加入以考虑
当事人程序权保障的要素，大体上皆能通过现行台湾地区《民事诉讼法》修
正条文进行操作。 
  第五章延续诉讼标的既判力范围的论述思维，惟针对确定判决理由中的
判断，即争点效的可能要件与法律效果进行相关的分析。理论上，为确保既
判力以达纷争解决一次性的要求，除通过诉讼标的之界定此一概念加以掌握
之外，尤须注意支持诉讼标的之原因事实因素，盖在新诉讼标的理论的观点
(含诉讼标的相对论)，原告之诉讼标的可能系一种受给付的法律地位，其民
事实体法上的权利依据仅为一种支撑该法律地位的原因事实(换言之，在民
事实体法上可能处在一种请求权竞合的状态)，因此，在新诉讼标的理论及
诉讼标的相对论之观点下，确保“诉讼的安定”此一重要价值，必须广泛承
认争点效对前诉讼当事人双方的拘束力，即等同确定判决一般，针对前诉讼
中经当事人认真攻防及法院实质审理之判决理由中的判断，赋予在后诉讼
中，产生一事不再理的法律效力。目前，台湾地区《民事诉讼法》尚欠缺与
争点效相关的程序规定，本文试图通过台湾地区司法实务的见解与相关学说
的探讨，建构一个可能的立法模式。 
  在结语中，针对本文所提出的各项观点进行统整，作者认为可以参考诉
讼标的相对论之观点，重新界定台湾地区现行《民事诉讼法》有关诉讼标的
之含义，完善相关程序权保障的配套措施，经由更多实务判决的累积，配合
现代型纷争的社会趋势，尽速统整司法实务的见解，不再纠缠于新、旧诉讼
标的理论的争辩，累积更进一步民事诉讼程序改革的基础。 
 
关键词：诉讼标的；程序权保障；促进诉讼义务；阐明义务；既判力 厦
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ABSTRACT 
The most important element is “subject-matter” in the civil procedure law of 
Taiwan China, because it can decided not only a rearrangement of duties between 
parties and the court, but also the adoption of system of concentrated trail in civil 
procedure. Subject-master also has a critically important characteristic, relating 
to the defining of what to be judged and what will be bound by the doctrine of res 
judicata. This highlights the importance of subject-matter in civil trails. 
In Taiwan China, the important amendment of civil procedure from 2000 to 
now is strengthening parties` procedural autonomy rights, which are demanded 
by constitutional principle. The above-mentioned legislative change has 
influenced the relationship between subject-matter and the protection of 
procedural rights in civil procedure. For the beforehand protection, the parties` 
procedural autonomy rights have fulfilled the adversary rights such stating, and 
getting information, and broadened the rights to joint trail such as change and 
addition of actions counterclaim. For post protection, if the adversary right about 
fact, evidence and relations of law before the close of pleading is violated form 
the court and other party, the violated party could apply for a new trail, which 
will not be bound by the finality and conclusiveness of the judgment and the 
issue preclusion. 
This thesis is divided into three parts. The developmental sequence is 
summarized below: (1) Introduction; (2) Chapter one to the fifth, addressing the 
relationship between the subject-matter and the protection of procedural rights; 
(3) Conclusion. 
The introduction of this thesis starts with the significance of the research, 
the research object and researching approaches to be applied.  
In what follows, Chapter one focuses on the theoretical foundation of 
subject-matter in civil litigation, composed of classical and new subject-matter 
theories. On the other hand, this chapter differentiates comprehension into three 
interrelated process, which include the analysis of the above mentioned theories, 
the scope of the subject-matter, the rights of joint the trail and the further 
development of subject-matter about how can combine with the protection of 
procedural rights by rebuilding the civil procedure. On the theoretical foundation 
厦
门
大
学
博
硕
士
论
文
摘
要
库
  
laid in chapter one, chapter two focuses on the protection of procedural rights, 
which make parties to notify the opportunities to change, add action and 
counterclaim. To protect procedural rights above substantially, to make it 
convenient for parties to pursue the balance of substantial and procedural 
interests, and to prevent surprise and surprising judgments, it must be noted that 
the definition of subject-matter, which is under the situation of  applying civil 
procedure, has to consider the elements of the protection of procedural rights.  
Chapter three discusses the duties of disclosure of judicial commentary by 
analyzing the practical development on principle of disposition and adversary 
after the amendment of civil procedure in Taiwan China. Compared with the 
classical subject-matter theories, the view of the new subject-matter theories to 
express the scope of subject-matter by parties has been applied by the amendment 
of civil procedure in Taiwan China after 2000. By this legislative way, the two 
parties in litigation are more obliged to facilitate actions to restrict overlapping or 
even repeating action.  
Chapter four explores the influence of explosion in the effect of civil 
judgment by using “res judicata of the objective scope” and the theory of “issue 
preclusion”. Issue preclusion may solve more thoroughly the conflict between 
parties, because it aims to solve the contradiction arisen from among judgments. 
Furthermore, issue preclusion prevent the parties from making contradictory 
claims in separate litigations, because it has a binding force on the judgment’s 
reasons, which the effect of res judicata in the objective scope cannot achieve and 
cover. Therefore, both “res judicata” and “issue preclusion” completely establish 
the binding force of judgment effect, which is to forbid each party to file 
repetitive suit and to make contradictious claims. 
Chapter five uses plenty of cases to get the actual depiction of how res 
judicata and Issue preclusion are defined and applied limited by the theories of 
subject-matter in Taiwan China civil trials. 
Finally, this thesis aims at analyzing precedents of the Taiwanese Supreme 
Court and surveying parties` rights and duties in amendatory civil procedure that 
precedents indicate. By this analysis, we could understand that whether the 
amendatory law is carried out in court practice. The conclusion of this thesis 
makes a brief summary, based on those principle views put forward in fore 
chapters. These aforementioned studies raised the possibility that the amendatory 
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civil procedure codes, including the elements of procedural protection, not only 
have changed the ordinary structure and the traditional trial mode, they have also 
presented the influence in the areas of res judicata and issue preclusion. In spite 
of all the limitation of the above conclusion, we believe that the findings from 
this thesis are intriguing enough to invite further research on the topic of 
directionality in the revolution of civil judiciary, as well as further research on 
other application of parties` procedural autonomy, related topics that will make 
use of res judicata and issue preclusion. 
 
Key words: Subject-matter; Procedural protection; Duty of promotion of 
trail; Duty of clarification; res judicata (finality and conclusiveness of the 
judgment); Issue preclusion 
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